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he in fact gave the credit and the one to whom he might have 
given it, but did not. Many cases might be cited on this point. 
See Patterson v. G-andasequi, 15 East 62; Dunl. Pal. Ag. 
247-9, and cases cited in notes ; Sawyer v. Cutting et ah, 23 
Vt. 486 ; 1 Pars. Contr. 288, and cases cited. 

These views and authorities do not conflict with the case of 
Black v. Bryan, 18 Texas 453. 

The judgment of the county court for the defendant is affirmed. 

The authorities, we think, would have of the husband, as the services were not 
justified the plaintiff in this case, per- rendered upon the credit of the husband, 
haps, in performing the service upon the It is most unquestionable if the husband 
credit of the husband, since, although wrongfully deserts his wife and children, 
the separation was probably voluntary making no provision for them, he is an- 
on the part of the wife, it was in no swerable for necessaries furnished them 
sense an adulterous elopement, or a upon his credit : Walker v. Leighton, 1 1 
separation which either reason or policy Foster 111 ; Evans v. Fisher, 5 Gill 569 ; 
ought to condemn, since the husband Norton v. Fazan, 1 B. & P. 226 ; Kimball 
had no proper home from which the v. Keyes, 11 Wend. 33. See also as to 
wife had voluntarily absented herself, the general question, Chitty on Cont. 
But the ground upon which the case is pp. 181-194, and cases cited, 
placed seems to preclude any recovery I. F. B. 



Court of Appeals of New York. 

ELIZABETH MACKAY, ADMINISTRATRIX, RESPONDENT, v. THE 
NEW YORK CENTRAL RAILROAD COMPANY, APPELLANT. 

Where the defendant (a railroad company) has, by its own act, obstructed the 
view of travellers upon the public highway by piling its wood so that the approach 
of the train to the crossing cannot be seen until the traveller is upon the track, one 
who has driven upon the track with due care, and looked for the train as soon as 
looking could be of service, will not be deemed guilty of negligence in not first 
stopping his team to ascertain if a train might be approaching. 

If in such case the traveller is killed or injured by a collision with the cars upon 
such crossing, the company will be deemed guilty of negligence, and held answer- 
able therefor. 

Action for damages for alleged negligent killing of the plain- 
tiff's intestate by defendant, in December 1864. 

It appeared on the trial of the cause that, at the time men- 
tioned, deceased was crossing defendant's track on a public high- 
way in the town of Savannah, with his team and sleigh, from 
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south to north, and an express train of defendant's coming from 
the west came in contact with and killed him. 

There were obstructions on the west side of the highway of high 
ground, a building, and high piles of wood extending on both 
sides, so near to the track that the train could not be seen by 
deceased until his horses were on the track. His view to the west 
was entirely shut off until then. 

When on or in the middle of the track, a train could be seen 
for some sixty rods west, but no further. At that point the road 
turned off and was obscured by high ground. 

The weight of the evidence proved that a whistle had been 
sounded, if at all, at some distance west of the sixty rods, and 
not again sounded until just at the instant before contact with 
deceased, and then sounded for brakes. 

There was a good deal of evidence by the plaintiff, from several 
persons in a condition to hear and to know, that the bell was not 
rung at all until after the injury occurred. Two of the employees 
of the company testified to ringing it, and one of the plaintiff's 
witnesses swore that it first rung, as he heard, about twenty rods 
before coming to the deceased. The public highway at this place 
was ordinarily four rods wide, but it was so filled in with wood on 
each side, piled there near defendant's depot, that it was only 
about eighteen or twenty feet, or a little over one rod wide at the 
time of the accident. 

No flagman was stationed at this crossing, and defendant's 
track crossed on the same surface over the highway. Defendant's 
engineer of that train testified that he " did not observe the team 
at all on the track until just at the time of the collision." The 
fireman said the same. He thought they got " closer than a rod 
or two" before he saw the team. He said the snow flew so that 
he could not see very well. 

There was evidence sufficient to authorize a jury to find that 
the wood so piled in the road belonged, to the defendant, and 
was put there for defendant's use and by its authority. There 
was a steam sawing-machine directly on the north side of the 
track in operation there that day. " It made considerable noise," 
and the witness thought deceased could hear it. 

It was proved by Remer, a witness called by defendant, that 
deceased could not see the track to the west until his horses got 
on the track ; that when his horses did get on the track, he saw 
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deceased turn his head as though looking west. At that point he 
" instantly" began to draw back his horses. The horses were 
frightened, sprang forward and escaped, and intestate was crushed 
and killed. 

The witness, standing off some distance, spoke to deceased that 
the cars were coming, but it is quite clear that deceased did not 
understand him. He looked partly around, but not at the witness. 
Very probably he heard a voice, but not so as to understand any 
words. A witness standing still, half a rod further off, did not 
hear it. Deceased was slightly deaf, but could hear ordinary 
conversation when his attention was given to it. 

The defendant's counsel moved for a nonsuit, on two grounds: — 

1. There was no negligence of defendant. 

2. There was negligence of deceased. 

The motion was denied, and under the charge of the court the 
jury found a verdict for the plaintiff. The judgment having 
been affirmed at General Term, the defendant appealed to this 
court. 

Geo. F. Danforth, for the plaintiff. 

James B. Cox, for the defendant. 

Peckham, J. — Two points were raised by the defence on the 
motion for a nonsuit — only one of them is insisted upon here. It 
is not here urged that the defendant was not negligent. It is 
quite clear that there was evidence enough to go to the jury as to 
the proper and timely ringing of the bell — as well as in regard to 
the continuous blowing of the whistle, as required by the statute. 
There was a good deal of evidence of negligent omission as to 
both. There was also evidence that the defendant had deprived 
the public in a large degree of the power of protecting itself from 
danger by these piles of wood and by its building, which pre- 
vented any one from seeing the danger until it might be too late. 

But, as the point of defendant's freedom from negligence is not 
now urged, there is no occasion for its discussion. 

Then, was the deceased guilty of negligence contributing to his 
death ? 

This train was running from thirty to thirty-five miles the hour. 
At thirty-five miles, it ran over three rods in a second. He drove 
slowly and carefully up to the point where he could first see on 
the track to the west, and then he looked and " instantly" did all 
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he could to hold back his horses — all in vain. It should be 
remembered that he looked the first instant that looking could be 
of any benefit. We may safely say that he heard no whistle or 
bell. Seven witnesses, at least, within three rods of him, and 
some much nearer, were in like condition, hearing neither bell nor 
whistle, viz. : Mrs. Hooper, David Harrington, Isaac Cook, Sher- 
man, Terry, Harriet Cook, and James Harrington. It is stated 
in defendant's brief, that the last witness heard the bell. On 
looking over his testimony, it is not found there. He heard the 
whistle to brake just before deceased was struck — not the bell at 
all. There was a high wind, considerable noise from the steam 
sawing-machine, the snow was blowing, and it was, no doubt, 
difficult to hear the cars in that narrow defile. It may safely be 
said that deceased did not hear the cars, nor any indication of 
their approach. Any twelve fair-minded men would so find the 
fact, under the evidence in this case. There is no evidence that 
he intended to commit suicide. The counsel for the defence does 
not intimate that deceased had any such intent. He was an 
industrious, sober man, and intended to be careful. He risked 
his life on his care here, and erroneously deemed it safe. 

It was urged by the defendant's counsel that deceased was 
guilty of negligence — that he ought to have been careful to look 
and listen, &c. ; but he failed to show in what respect deceased 
was careless. All authorities say he must be careful. The 
deceased was so here. He drove carefully, and he looked the 
first instant that looking would be of service. What did he omit 
to do ? It was well observed by the learned justice who gave the 
opinion in this case at General Term, that no case had gone the 
length of holding " that a person approaching a railroad-crossing 
was bound to stop his team and wait till he could ascertain 
whether a train was coming, or to leave his team and go and 
look up and down the track, or the law would hold him" 
negligent. 

But if he had done that even — if he had tied his team and gone 
and looked up and down, it would not have afforded him the least 
protection. In less than twenty seconds from his looking, the 
train would, or might have been, upon him. He could see but 
forty rods — the train ran that in less than twenty seconds — and 
he must have used more than that time in returning to his team 
and getting under way. It is said he should have left them 



MACKAY ». BAILBOAD CO. 417 

untied ? If he had, and they had moved on and been run over, 
the cars thrown off the track and other damage ensued, he would 
have been justly chargeable with negligence. 

Again, I ask, what did the deceased omit to do that made him 
negligent ? The omission is not, and I think it cannot, be stated. 
The deceased had as clear a legal right to travel over this road 
as the defendant had. He was bound to exercise the care in 
doing so that people in general would exercise under like circum- 
stances. If he exercised that care, as I think, under the circum- 
stances, he did, and was unable to cross safely, the defendant is 
liable. 

The great difficulty of crossing had been caused by the defend- 
ant itself in erecting the building and piling up the wood so as 
entirely to obstruct the view. Deceased is then charged with 
negligence in not seeing where defendant's own wrongful act had 
put it out of his power to see. The act was wrongful, as defend- 
ant had no right thus to fill up the road with wood. 

Thus far I have said nothing as to the submission of this case 
to the jury. If there was any doubt as to the credibility of any 
witness, as to the inference to be drawn from any fact, or as to 
the evidence to prove a fact, then it was, of course, a question for 
the jury. In my opinion, there was nothing in the conduct of 
deceased on which to base a charge of negligence. At this point 
I turn to the opinion of the learned justice who dissented at 
General Term, to learn what the deceased omitted. It is there 
said, " it was his duty to have looked both ways upon the track 
before he attempted to cross." 

In this case it was not material for him to have looked east, as 
no danger came from that direction. He did look west on the 
track the instant he could do so — the instant he could see on the 
track. He fully complied in spirit with the requirement of the 
learned justice. If this action, under these circumstances, cannot 
be maintained, then the citizens have no legal right to travel on 
this public road. It is worse than idle to call that a right, which 
may be violated or destroyed with impunity. 

I am quite aware of the late tendency and course of judicial 
decision in this state, to assume the province of jurors in cases of 
negligence charged upon railroad companies, entirely at war, in 
my opinion, with the well-settled doctrines of the common law. I 
would not go further in that direction. No case can yet be found 

Vol. XV.— 27 
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that would have warranted the court to nonsuit this plaintiff. For 
the honor of the law, as well as from considerations of sound 
policy and the impartial administration of justice, I trust there 
never will be. 

Is there not some defect in the laws, or in their administration, 
when so many lives are sacrificed — so many human beings killed 
annually at these crossings ? Does any public necessity or public 
benefit require this destruction ? 

If courts may be swayed by considerations of public policy, is 
it not their duty, as it should be their inclination, to diminish this 
loss of life, if their decisions can have that tendency ? 

The counsel for the defence intimated that, if this action was 
sustained, others would be induced to drive recklessly on the track 
and endanger the lives of passengers in the cars. 

Human experience furnishes no ground for such an intimation. 
It is entirely idle. What a man will not do to save his life, no 
forfeiture of goods or penalties that law can inflict will make him 
do. He will adopt all the precautions he deems appropriate to 
protect his life. Human penalties can make him do no more. 
They cannot change man's nature. Hence, rules for his govern- 
ment should be adapted to the actual man, as he is. You do not 
expect the same care and caution from the mass of ignorant labor- 
ers that is exercised by educated, grave philosophers. The mass 
of men would never exert it, and the law that requires it would 
be absurd. 

He should be called upon for such care only as a man in his 
situation and condition in life would ordinarily exert under like 
circumstances. Does not a juror know what that is, as well as a 
judge ? The ignorant and the unwary are entitled to the pro- 
tection of the law, as well as the wise and the educated. 

There is very little justice in depriving a man of his life for 
not exercising more care than his capacity will allow him to exert. 
The most cautious and thoughtful are sometimes absorbed by their 
business, their cares, or their griefs ; and thus they cannot exert 
their usual caution. 

What is the remedy ? While all proper care should be 
demanded from the public, the protecting vigilance should be 
required from railroads. It is all in their power. They are 
authorized to cross a public road above or below its surface. 
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Why should they not do so, and thus avoid all peril to travellers 
on the highway, as well as to their own passengers ? 

They should employ competent, vigilant men on their train, 
who would watch and warn of danger, ring the bell properly and 
sound the whistle, and yet watch and see at these crossings that 
the track was clear. They can always effectually do so, if the 
track be sufficiently free from obstructions to its view ; and it is 
the duty of the railroad to see that it is free. 

Let it be held, as the defence contends for in this case, that no 
amount of negligence of the railroad can make it liable for killing 
a man at a crossing, and the negligence will increase with entire 
certainty. What matters it to them whether the bell is rung, if 
no liability follows from its omission, no matter what the damage ? 
Reckless indifference to their duties to the outside public, in the 
employees of the road, is thus encouraged and sustained, and loss 
of life the certain consequence. 

They may omit to ring the bell entirely, and the railroads may, 
as they did here, obstruct the view for their own accommodation, 
so that the traveller, look all he may, cannot see the danger till 
too late to escape ; and what protection has the public in the 
exercise of its conceded right to cross a public road ? 

It is urged that deceased must have known that this train was 
due. There was evidence that he lived within about two and a 
half miles of this depot ; that the time-table had been altered 
within a month ; and he had been drawing wood to the depot only 
for one day. There is no high degree of probability that a 
laboring man, like deceased, had any accurate information on 
that point, unless his business necessarily required it. If that 
were a material point, certainly, under the evidence, it was a 
question for the jury. 

The train was not far from its regular time ; the witness thought 
it a little behind, but he thought not as much as fifteen minutes. 
Deceased might have supposed it had passed, if he knew its regu- 
lar time for passing ; but, in all probability, he then had no cer- 
tain knowledge of the actual time. Such a man would scarcely 
have a watch. In my judgment, this point as to time is entitled 
to very little consideration. 

I think the court committed no error in its refusal to charge. 
The charge substantially accorded with most of the requests, and 
there was no legal propriety in calling for a repetition in other 
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language ; nor did it impose any obligation upon the court to 
make such repetition. Where the requests differ from the charge, 
I do not think the court erred in refusing to grant them. 

There is no reported decision in this state, that I have seen, 
not in harmony with the maintenance of this action. Principle 
and public policy also sustain it. 

The judgment should be affirmed. 

Concurring, Porter, Wright, Smith, and Hunt, JJ. 



Court of Chancery of New Jersey. 

CHRISTIAN A. ZABRISKIE v. HACKENSACK AND NEW YORK 
RAILROAD CO. ET AL. 

It is settled law that the business for which a corporation was formed cannot be 
changed against the will of any stockholder, however large the majority may be in 
its favor. 

A clause in a legislative charter of incorporation that the legislature may at any 
time alter, modify, or repeal the same, does not give the legislature power to 
change the purposes of the corporation. The alteration must be of something 
contained in the charter, or some franchise conferred by it. 

Such clause is a reservation to the state for the benefit of the public, and to be 
exercised by the state only. 

Therefore such clause does not enable the legislature, even with the assent of a 
majority of the stockholders, to change the purposes of the corporation if opposed 
by any stockholder. 

Charles H. Voorhis, for complainant. 

M. M. Knapp and John Hopper, for defendants. 

The facts are sufficiently stated in the opinion of 
Zabriskie, C. — The Hackensack and New York Railroad Co. was 
incorporated in 1856, with power to construct a railroad from Hack- 
ensack to the Paterson and Hudson River Railroad, with a capital 
stock of $200,000, and with power to mortgage its road and lands, 
franchises, and appurtenances to the amount of $50,000. Under 
this act it laid out, located, and built a road five miles in length, 
terminating at Essex street, in Hackensack, within one mile of 
the court-house, as required by the charter. It borrowed $30,000, 
for which it gave a mortgage upon the road, and its equipment, 
franchises, and other property. By a supplement to this charter 



